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What is going on?

• Political dysfunction is distorting settled arrangements
• The political problem(s):

• Post 2008 populist shift
• Feeling “left out”
• Rising levels of inequality
• Donald Trump
• Brexit

• Legislative deadlock
• U.S. Congress has ceased to legislate including on

• Climate change
• Redistribution

• And getting worse?
• Corbyn?
• Accountable Capitalism Act . . . Or something similar?



The “corporate governance” response . . . 

• Redefining corporate “purpose”:  Colin Mayer, Prosperity
• A “New Paradigm”

• Martin Lipton
• Davos Manifesto

• ESG in boardroom
• Employee voice
• Climate change as a board issue
• Board and workforce diversity



In contrast to . . . 

• The traditional US/UK view:
• Corporate Law is about solving a set of problems

• Locking in capital for the long term
• Centralized management
• Tradeable shares
• Controlling agency costs

• Shareholder-manager
• Controlling Shareholder-Non Controlling Shareholders
• Shareholder-creditor

• Other problems have other (regulatory) solutions
• Environmental regulation
• Redistribution through the tax system
• Labor law

• Managers expected to manage companies subject to these side-constraints



What is going on?

• “For whom is the corporation managed?” is, at least, four different 
questions:

• Law:  what is the best theory of the “corporation” as an enterprise form?
• Finance: how to think about the firm?

• Theoretical
• Empirical

• Management: how to build successful companies?
• Politics:  

• The social responsibilities of large business entities
• Corporate Governance as substitute for political gridlock and dysfunction



The Legal Debate:  What must a theory of the 
corporate form explain?
• Form has been used since the mid-1800s with more or less the same form:

• Legal Personality with indefinite life
• Limited Liability
• Transferable shares
• Delegated management with a board structure
• Investor ownership/shareholder voting
• Capital Lockin

• Used in variety of contexts
• Concentrated ownership
• Dispersed ownership
• Capital intensive industries
• Service industries

• Varied uses:
• Publicly traded firms
• Closely held firms
• Wholly owned subsidiaries
• Special Purpose Vehicles
• Mutual corporations

• Incredible record of success in generating wealth

• A form that provides firms with the flexibility necessary to solve managers’ key challenge:  organizing the “inputs” to the firm to work together and 
compete in competitive markets



Not purely theoretical:  The Restatement of 
the Law of Corporate Governance
• The American Law Institute

• Restatement projects: Torts, Contracts, Property, Agency, and many more
• The ALI and corporate law

• 1930s: early attempt to launch a Restatement of Corporate Law
• 1978:  Principles of Corporate Governance (completed 1994)

• Restatement of Corporate Governance: launched January 2019
• Reporter: me
• Associate Reporters: 

• Jill Fisch (Univ. of Pennsylvania Law School)
• Marcel Kahan (NYU School of Law)

• The process of a Restatement
• Drafts
• Advisers and Members Consultative Group
• ALI Council 
• ALI membership



RESTATEMENT Section 2.01 

The objective of a business corporation [§ 1.12] is to promote the value of the corporation for 
the benefit of its shareholders, within the boundaries set by law.  In doing so, a corporation 
may have regard (among other matters) to— 

       (a) the likely consequences of any decision in the long term, 

       (b) the interests of the corporation’s employees, 

       (c) the need to foster the corporation’s business relationships with suppliers, customers 
and others, 

       (d) the impact of the corporation’s operations on the community and the environment, 

       (e) the desirability of the corporation maintaining a reputation for high standards of 
business conduct, and 

       (f) the need to act fairly as between shareholders of the corporation. 

A preliminary draft



Key elements

• Ultimate beneficiaries: shareholders
• Within boundaries of the law
• Huge flexibility during “normal” midstream management
• Limitations at end game and other boundary cases



Why I think Draft 2.01 restates the law, at 
least in Delaware: “shareholder primacy”
• The Delaware GCL scheme. Under the DGCL:

• Only shareholders get to vote on: 
• § 109 (Bylaws)
• § 211, 215 (directors)
• § 242 (charter amendments)
• § 251 (mergers)
• § 271 (Sale of all or substantially all the assets)
• § 275 (dissolution)

• Only shareholders get to sue: § 327
• Under § 281, shareholders are the residual beneficiaries (“Any remaining 

assets shall be distributed to the stockholders of the dissolved corporation”)
• Public Benefit Corporation Sections: §§ 361-368



Why I think Draft 2.01 restates the law, at 
least in Delaware: “shareholder primacy”
• The cases: when interests of shareholders and other stakeholders diverge

• The decisive Delaware statement:  Revlon (but also Macmillan, Paramount v. QVC, Barkan, 
etc.)

• The “wholly owned subsidiary” cases:  “in a parent and wholly-owned subsidiary context, 
directors of the subsidiary are obligated only to manage the affairs of the subsidiary in the 
best interests of the parent and its shareholders.” 

• Anadarko Petro. Corp., 545 A.2d 1171, 1174 (Del. 1988).
• Trenwick American Litigation Trust v. Ernst & Young, LLP, 906 A.2d 168, 200-202 (Del. Ch. 2006)
• Quadrant Structured Prods. Co. v. Vertin, 103 A.3d 155, 184 (Del. Ch. 2014)

• The bondholder/preferred/common stock cases
• Katz v. Oak Industries, 508 A.2d 873 (Del. Ch. 1986)
• Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584 (Del. Ch. 1986)
• HB Korenvaes Inv., L.P. v. Marriott Corp., 1993 Del. Ch. LEXIS 90
• Equity-Linked Investors L.P. v. Adams, 705 A.2d 1040 (Del. Ch. 1997)
• In re Trados Inc. S’holder Litig., 2009 Del. Ch. LEXIS 128
• LC Capital Master Fund, Ltd. V. James, 990 A.2d 435 (Del. Ch. 2010)



Why I think Draft 2.01 restates the law, at 
least in Delaware: “shareholder primacy”
• Legislative reform efforts:  Constituency statutes (32 states have some form)

• Example:  15 Pa. Cons. Statutes § 1715.  Exercise of powers generally.
(a)  General rule.--In discharging the duties of their respective positions, the board of directors, committees 
of the board and individual directors of a business corporation may, in considering the best interests of the 
corporation, consider to the extent they deem appropriate:

(1)  The effects of any action upon any or all groups affected by such action, including shareholders, employees, 
suppliers, customers and creditors of the corporation, and upon communities in which offices or other 
establishments of the corporation are located.
(2)  The short-term and long-term interests of the corporation, including benefits that may accrue to the 
corporation from its long-term plans and the possibility that these interests may be best served by the continued 
independence of the corporation.
(3)  The resources, intent and conduct (past, stated and potential) of any person seeking to acquire control of the 
corporation.
(4)  All other pertinent factors.

(b)  Consideration of interests and factors.--The board of directors, committees of the board and individual 
directors shall not be required, in considering the best interests of the corporation or the effects of any 
action, to regard any corporate interest or the interests of any particular group affected by such action as a 
dominant or controlling interest or factor. The consideration of interests and factors in the manner 
described in this subsection and in subsection (a) shall not constitute a violation of section 1712 (relating to 
standard of care and justifiable reliance).



Why I think Draft 2.01 restates the law, at 
least in Delaware: “shareholder primacy”
• Legislative reform efforts: Public Benefit Corporations
Del GCL § 362 Public benefit corporation defined; contents of certificate of incorporation.
(a) A “public benefit corporation” is a for-profit corporation organized under and subject to the requirements 
of this chapter that is intended to produce a public benefit or public benefits and to operate in a responsible 
and sustainable manner. To that end, a public benefit corporation shall be managed in a manner that balances 
the stockholders’ pecuniary interests, the best interests of those materially affected by the corporation’s 
conduct, and the public benefit or public benefits identified in its certificate of incorporation. In the certificate 
of incorporation, a public benefit corporation shall:

(1) Identify within its statement of business or purpose pursuant to § 102(a)(3) of this title one or more specific public benefits 
to be promoted by the corporation; and
(2) State within its heading that it is a public benefit corporation.

(b) “Public benefit” means a positive effect (or reduction of negative effects) on 1 or more categories of 
persons, entities, communities or interests (other than stockholders in their capacities as stockholders) 
including, but not limited to, effects of an artistic, charitable, cultural, economic, educational, environmental, 
literary, medical, religious, scientific or technological nature. “Public benefit provisions” means the provisions 
of a certificate of incorporation contemplated by this subchapter.



Why I think Draft 2.01 restates the law, at 
least in Delaware: “shareholder primacy”
Del. GCL § 365 Duties of directors.

(a) The board of directors shall manage or direct the business and affairs of the public benefit 
corporation in a manner that balances the pecuniary interests of the stockholders, the best 
interests of those materially affected by the corporation’s conduct, and the specific public 
benefit or public benefits identified in its certificate of incorporation.

(b) A director of a public benefit corporation shall not, by virtue of the public benefit 
provisions or § 362(a) of this title, have any duty to any person on account of any interest 
of such person in the public benefit or public benefits identified in the certificate of 
incorporation or on account of any interest materially affected by the corporation’s 
conduct and, with respect to a decision implicating the balance requirement in subsection 
(a) of this section, will be deemed to satisfy such director’s fiduciary duties to stockholders 
and the corporation if such director’s decision is both informed and disinterested and not 
such that no person of ordinary, sound judgment would approve.

(c) The certificate of incorporation of a public benefit corporation may include a provision that 
any disinterested failure to satisfy this section shall not, for the purposes of § 102(b)(7) or 
§ 145 of this title, constitute an act or omission not in good faith, or a breach of the duty 
of loyalty.



RESTATEMENT Section 2.01 

The objective of a business corporation [§ 1.12] is to promote the value of the corporation for 
the benefit of its shareholders, within the boundaries set by law.  In doing so, a corporation 
may have regard (among other matters) to— 

       (a) the likely consequences of any decision in the long term, 

       (b) the interests of the corporation’s employees, 

       (c) the need to foster the corporation’s business relationships with suppliers, customers 
and others, 

       (d) the impact of the corporation’s operations on the community and the environment, 

       (e) the desirability of the corporation maintaining a reputation for high standards of 
business conduct, and 

       (f) the need to act fairly as between shareholders of the corporation. 



Hard Questions

• May v. Must?  
• “May” better captures Delaware law:

• Wholly owned subsidiaries
• Mutual companies
• Public companies

• “Must” is dangerous because it implies enforcement
• By whom? By the relevant stakeholder?

• “Should, when appropriate . . .”?
• Corporate charitable giving

• Clearly ok if rationally tied to shareholder value
• Must it be tied to shareholder value?

• Ethical considerations
• Clearly ok if rationally tied to shareholder value
• Must boards go through that exercise?



Hard Questions

• “Within the boundaries of the law”: the Duty of Legality
• Easy cases: bribery; pollution
• But what about

• UPS drivers double parking to deliver packages?
• Boards taking on legal and regulatory risk?
• Uber expanding into NYC?  

• Elizabeth Pollman & Jordan Barry, Regulatory Entrepreneurship, 90 S. CAL. L. REV. 383 (2017)

• How to capture this?
• PCG (1994): “To the same degree as a natural person”?

• But there are lots of laws that only apply to corporations
• Alternative language?



What is going on?

• “For whom is the corporation managed?” is, at least, four different 
questions:

• Law:  what is the best theory of the “corporation” as an enterprise form?
• Finance: how to think about the firm?

• Theoretical
• Empirical

• Management: how to build successful companies?
• Politics:  

• The social responsibilities of large business entities
• Corporate Governance as substitute for political gridlock and dysfunction



The Other Debates: Finance

• Should the BRT statement change how Finance economists model the 
firm?

• No.
• Governance structure creates a power structure that privileges shareholder 

interests.
• “Shareholder primacy” still remains a good first order approximation with the 

normal caveats
• Firm is solvent
• No controlling shareholder
• Minimal regulation

• But if the law changes? If Senator Warren’s Accountable Capitalism Act 
becomes law?



What is going on?

• “For whom is the corporation managed?” is, at least, four different 
questions:

• Law:  what is the best theory of the “corporation” as an enterprise form?
• Finance: how to think about the firm?

• Theoretical
• Empirical

• Management: how to build successful companies?
• Politics:  

• The social responsibilities of large business entities
• Corporate Governance as substitute for political gridlock and dysfunction



The Other Debates: Management

• Should the BRT statement change how managers manage the firm?
• No:  “shareholder primacy” was NEVER a (sensible) management theory or strategy

• “It is a dumb idea . . . The idea that shareholder value is a strategy is insane. It is the product 
of your combined efforts – from the management to the employees”.  Jack Welch Interview, 
Financial Times (March 12, 2009).

• But this can be forgotten:  
• Joseph L. Bower & Lynne Paine, THE ERROR AT THE HEART OF CORPORATE LEADERSHIP 

(Harvard Business Review May/June 2017)
• “A widespread belief holds that ‘maximizing shareholder value’ is the number one responsibility of 

boards and managers. But that’s confused as a matter of corporate law and a poor guide for 
managerial behavior—and it has a huge accountability problem baked into it.”

• What is the link between the LEGAL theory of the corporation and 
management ideology?

• Law has an expressive dimension.  E.g., Revlon
• But structures of power and market forces are very strong



What is going on?

• “For whom is the corporation managed?” is, at least, four different 
questions:

• Law:  what is the best theory of the “corporation” as an enterprise form?
• Finance: how to think about the firm?

• Theoretical
• Empirical

• Management: how to build successful companies?
• Politics:  

• The social responsibilities of large business entities
• Corporate Governance as substitute for political gridlock and dysfunction



The Other Debates: Politics

• Political dysfunction undermines traditional approach, and 
undermines political legitimacy of large corporations.

• Is “shareholder primacy” politically sustainable?
• The Populist turn
• The current debate as a political response
• The BRT Statement did not emerge in a vacuum

• And did not go without response:
• Elizabeth Warren’s letter to Jamie Dimon



Elizabeth Warren’s Letter to Jamie Dimon



Is the “corporate governance” response good 
politics?
• Milton Friedman, The Social Responsibility of Business is to Increase 

its Profits, NY Times Magazine, September 13, 1970
• Whether blameworthy or not, the use of the cloak of social responsibility, and 

the nonsense spoken in its name by influential and prestigious businessmen, 
does clearly harm the foundations of a free society. I have been impressed 
time and again by the schizophrenic character of many businessmen. They are 
capable of being extremely far-sighted and clear-headed in matters that are 
internal to their businesses. They are incredibly short-sighted and muddle-
headed in matters that are outside their businesses but affect the possible 
survival of business in general. This short-sightedness is strikingly exemplified 
in the calls from many businessmen for wage and price guidelines or controls 
or income policies. There is nothing that could do more in a brief period to 
destroy a market system and replace it by a centrally controlled system than 
effective governmental control of prices and wages.



The politics of corporate purpose

• The Friedman claim: 
• departing from “shareholder primacy” is bad politics.
• A modern thought experiment:  President Eliz. Warren in August 2021
• What arguments will be left?



Preliminary appraisal

• The problem:  you cannot count on the legislature to perform 
traditional functions . . . 

• And populism is plausibly a threat
• Will changing corporate law/governance head off that threat?

• If so, many would say that the changes would be acceptable
• But unlikely and . . . 



A Dangerous Temptation

• Law has an expressive dimension
• Very tempting to use corporate LAW to improve the management of 

corporations in a way that makes them more legitimate politically.
• But corporate law, when it works well, does a FEW things WELL:

• Defines the enterprise form (and a menu of other enterprise forms: general 
partnerships, limited partnerships, LLCs, LLPs, etc), providing options for organizing 
economic activity

• Controls agency costs
• The corporate form as a vehicle for wealth creation has been wildly 

successful
• The risk of tampering with it: if you ask corporate law to do too much, it 

will end up not doing anything at all.~
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